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Appellants' Reply Brief

INTRODUCTION*

Appellee's brief (p. 16) says that Pacific Coast Coal
Company, et al, and United States of America have ap-
pealed, but that ^'the other claimants below have not ap-
pealed." The innuendo is apparent. However, all

claimants entitled to appeal in this cause have done so.

*In this reply brief all references to the record are designated as
follows: (R. ); all references to the brief of appellants are
directed to the original brief of appellants Pacific Coast Coal Com-
pany, et al. ; all references to the appendix in that brief are desig-
nated as follows : (Ap. ).
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The only claimants who have not resorted to this court

had no right of appeal because of failure in the District

Court to file an answer (R. 4) to appellee's petition as

required by Admiralty Eule 53.

In appellee's attempt to avoid liability as a common
carrier for non-deliver}^ of cargo, appellee relies prin-

cipally upon the Harter Act, and contends it is exempt
from liability because the District Court found appel-

lants' loss was caused by the pilot's negligence in the

navigation of the ^^Denali". To quote appellee's brief

(pp. 27, 28) the pilot
' 'navigated solely from 'local

knowledge' of visible landmarks without reference to his

compasses" or charts, "so that the ultimate—or proxim-

ate—cause of the standing in any event was an 'error in

navigation' by the Pilot."

Even assuming the finding of the court and the theory

of appellee's brief, it is not entitled to escape liability

for breach of contract to carry and deliver appellants'

cargo, since by no evidence has appellee sustained the

burden of proof (1) by showing that the "Denali" was

seaworthy, or that appellee had used due diligence in

respect to navigating personnel and bridge watches, or

(2) by showing that the appellee was not guilty of priv-

ity or knowledge of statutory violation in respect to such

navigating personnel and bridge watches. Hence, in

acceptance of appellee's challenge, appellants' reply

brief emphasizes the appellee's violation of statutory

mandates to promote safety at sea.

I

PERSONNEL IMPROPER

The Statute Applicable

Appellee opens its argument on the question of its

violation of the Congressional regulation as to navigat-

ing personnel and division of watches with an inaccurate

designation of the statute involved. It refers to Section

2 of the Act of March 3, 1913 (Ap. 37), and avoids direct

reference (pp. 98-100) to the statutory provision invoked

by appellants, viz., Section 2 of the Act of May 11, 1918

(Ap. 56).
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Actual Personnel and Watches

Appellee (p. 97) attempts to belittle the charge of

statutory violation aboard the ^'Denali" by comment that

the point consumed "but a trifling amount of testimony''.

The supporting evidence elicited from appellee's wit-

nesses was sufficiently truthful and satisfactory on this

subject to require no amplification.

The trial court found:

That 'Hlie
,
chief mate does not stand a regular

watch at sea" (R. 5476); that "Captain Healy, the

master, and Captain Obert, the pilot, each did on the

^Denali' stand alternate watches of six hours on and
six hours off, it being the practice (which was fol-

lowed in this case) to substitute the master or pilot

as watch officer in the place of the chief mate; so

that at all times during a 24-hour day there was on
watch in place of the chief mate either the master
(having also a pilot's license) or the pilot, who, in

the performance of their duties, not only took the

place of the chief mate as watch officer, but also per-

formed the duties of pilot." (R. 5476, 5477.)

Captain Healy admitted that "the pilot's duties aboard
the "Denali" were to stand an alternate Vv'atch with the

master of the vessel". (R. 1553.) Captain Healy also

admitted that such was the appellee's long practice:

"Q. It has been the practice of the Alaska Steam-
ship Company for many years on freighters like this

for the master and the pilot to stand alternate

watches of six hours, is that right!

"A. Yes." (R. 1616.)

Appellee (p. 103) has conceded that it was the practice

of the master and the pilot to "take charge of the vessel's

navigation during alternate six hour watches."

Further, in respect to the duties of the second mate
and the third mate, on direct examination by appellee,

Captain Healy said:

"Q. Who was your watch officer?
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A. The second officer.

Q. Mr. Larson!

A. Mr. Larson.

Q. And who stood the watch with the pilot?

A. Mr. Lawton, the third officer.'' (R. 1566.)

At the commencement of his cross-examination Captain
j

Healy, with the "Denali's" log book before him, was
questioned in detail as to what navigating officers were
actually on watch during the voyage. From such inter-

rogation it ,was apparent that during the alternating

watches of the master and the pilot, the second mate
stood watch with the master and the third mate stood

watch with the pilot (R. 1606-1618). In the conclusion of

this portion of his cross-examination, Captain Healy
testified

:

''Q. Was that all in accordance with the general

custom of the Alaska Steamship Company during

the years that you have been with them I

''A. Yes, sir." (R. 1616.)

Captain Healy emphasized his testimony concerning

the watch service of the second mate and the third mate,

by saying:

^^Q. And during the master's watch the second

mate stands with him, is that right?

A. Yes.

Q. And during the pilot's watch the third mate

stands with him?

A. Yes. (R. 1616, 1617.) * *

Q. The third mate took orders from the pilot?

A. Yes, sir.

Q. On all subjects?

A. Yes, sir. * *

Q. And the second mate took orders from you?

A. Yes, sir. * *

Q. And the third mate stood as sort of assistant

or cooperating watch officer during the pilot's watch,

and then the second mate stood as assistant or co-
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operating wiatch officer during your watch? I mean,
that is the system of it!

A. Yes/' (R. 1617, 1618.)

Regarding the watch service of the second mate with

the master and the third mate with the pilot, the second

mate testified as follows

:

''Q. You have been referred to here in the course

of this trial as the navigating officer. Tell us, please,

what duties you have with particular relation to

navigation different from the other officers.

A. There is no difference betweed me and the third

mate, except, as I said, that I took care of the pilot-

house equipment. All there is to the navigating of-

ficer—well, I don't know—they call the second mate
the navigating officer—I never do any navigating

except the same as the third mate.

Q. Who is the navigating officer on your watch?

A. The Captain, of course.

Q. Who is the navigating officer on the opposite

watch?

A. The pilot." (R. 2193, 2194.) (Italics ours.)

In respect .to the first mate, appellee (p. 103) concedes

that he was on duty at the numerous Alaskan ports to

handle all cargo work and that when the vessel was in

Alaska the first mate was ''not assigned any w-atch during
the short hauls between points of call." While appellee

(p. 103) asserts that "the first mate actually was assigned
a watch regularly throughout this voyage," this statement
is contrary to admissions of appellee's superintendent and
the first mate himself.

As to the duties of the first mate and his exclusion

from sea watches, Mr. Murphy, appellee's superintendent,

testified tliat the first officers of appellee's ships "were
in charge of the discharging" (R. 1331) of cargo, and
"had nothing to do with navigation." (R. 1331.) He
said, "they do not stand a watch" (R. 1331).

First mate Cleasby, as to his own duties, said:

"Q. You had nothing to do with navigation?
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A. No.

Q. You didn't stand a regular watch as a watcli

officer on that trip, did you?

A. No. The first mate is not required to stand a

watch on the Alaska run.

Q. And that has been the practice of the Alaska

Steamship Company for a great many years has it!

A. As long as I have had any knowledge, yes.

Q. How long have you been working for them I

A. Off and on for twenty-five years." (K. 2156.)

It is true that on the day of departure from Seattle the

first mate remained on duty after the vessel left Pier 2.
|

But he was not standing a watch on the bridge. As the
j

officer in charge of cargo work, he was merely attending
|

the loading of explosives off West Point. While he may
have relieved some officer on watch ^'for coffee'' (R. i

2163) he was not required to do navigational service on
|

the bridge. As to this he said:

''Q. You were not required to do it, were you? It

would not be a part of your duty! !

A. No, I was not required to do that." (R. 2163.)

Appellee's attempt (p. 103) to inflate some casual or

incidental appearance of the first mate on the bridge to

the dignity of a "regular watch," is a departure from the

trial court's finding, which said: "the chief mate does not

stand a regular watch at sea" (R. 5476).

In view of the specific statutory violations charged
;

against the "Denali", it is not vital to determine further,

whether the second mate, like the master, stood watch for

a full twelve hours each day, or only eight hours, and

whether the third mate, like the pilot, stood watch for a
|

full twelve hours each day, or only eight hours. How-

1

ever, before leaving this topic, a statement in appellee's

brief (p. 101) should be corrected where it is said that

"the hours of the officers' watches are not in dispute."

This statement is contradicted elsewhere by appellee's

own brief (pp. 104, 105) which asserts that appellee con-

tends the second mate and the third mate each functioned
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as a watch officer only eight hours per day. But the

record shows that each day the second mate served with

the master for twelve hours, and the third mate with the

pilot for twelve hours. (E. 1606-1618, 1865, 1876, 1877,

2144, 2215, 2218, 2226, 2278, 2334-5, 2336, 2339, 2342,

2346, 2411, 2413, 2426, 2427, 2443, 2466, 2468, 4453, 4458.)

Appellee's contention that the second mate and the third

mate were not "compelled'' to stand watch for more than

eight hours per day, is idle because Captain Healy ad-

mitted the second and third mates "customarily'' re-

mained on duty (R. 1836).

From the whole testimony bearing upon the seaworthi-

ness of the ''Denali" in respect to the navigating person-

nel and the division of watches, it is demonstrated that

appellee's customary watch system, in effect on the

''Denali", entirely excluded the first mate and regularly

obligated the master jointly with the second mate, and
the pilot jointly with the third mate, to stand two alter-

nating watches of six hours on and six hours off.

Violation of Statute

This customary watch system, enforced on the "Denali"
by the appellee, disregarded requirements of the Con-
gressional Act of May 11, 1918—especially parts of Sec-

tion 2, as follows:

(a) "That no such vessel shall be navigated unless she

shall have on board and in her service one duly licensed

master"—being all of the second paragraph;

(b) ''That every such vessel * * shall have in her serv-

ice and on board three licensed mates, who shall stand in

three watches while such vessel is being navigated * * '^

—

being a portion of the third paragraph.

Throughout, the appellants have consistently urged

that the "Denali's" master, pilot, and three mates, were
assigned to unlawful duty, and were divided into unlaw-
ful watches. Appellants have never charged that the

number of the "Denali's" deck officers was insufficient.

Appellee retreats from the issue advanced by appellants,

for the purpose of battling alone with an issue raised
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only by itself. Hence, repetitious statements by appellee

that the "Denali" was manned with an extra navigating
officer, and that the bridge personnel exceeded the stat-

utory minimum, will be disregarded as wholly outside the

field of discussion.

Appellee (pp. 105, 106) attempts to belittle the conten-

tions of appellants by characterizing them as based not

upon the plain mandates of the statute, but upon mere
inference or implication.

The statute prohibits the navigation of a vessel ''un-

less she shall have on board and in her service one duly

licensed master" (Ap. 57). This is an express mandate.

Appellants contend that when the statute says ''in her

service", it naturally and necessarily means in her serv-

ice as a master, not as a mate or as a messboy. Appel-

lants contend that, when appellee's watch system obligated

the captain of tbe "Denali" to stand a regular watch of

six hours on and six hours off, the Captain was not "in

her service" as a master, but as a mate. A(ppellants

contend that this amounted to a flagrant violation of an

express mandate, which appellee's brief (p. 130) has ad-

mitted was enacted for the promotion of safety at sea.

The statute requires that "every such vessel shall * *

have in her service and on board three licensed mates,

who shall stand in three watches while such vessel is be-

ing navigated" (Ap. 57). This also is an express man-

date. Appellants contend that when the statute says

three licensed mates "shall stand in three watches", it

naturally and necessarily means three watches and not

a lesser number of watches. Appellants contend that

when appellee's watch system excluded the first mate

from a regular watch on the bridge, and compelled the
;

second mate jointly with the captain, and the third mate '

jointly with the pilot, to stand regular watch in pairs, on

two alternate watches of six hours on and six hours off

each day, the watch service was divided into only two

watches. Appellants contend that this, again, amounted

to a flagrant violation of an express mandate.
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The word "watches", used in Section 2, has been con-

strued by the Supreme Court of the United States as

that word was employed by Congress in 46 U. S. Code,

Section 673. The Supreme Court's opinion, after re-

sorting to marine encyclopedias and dictionaries, defined

the term in its maritime usage as one contemplating that

the men be '^ divided as nearly equal as possible."

O'Hara v. Luckenbach S, S, Co., 269 U. S. 366, 371.

Appellee's Excuses for Violation

(1) Appellee, in its brief (p. 101) states its first excuse

for violating regulations to promote safety at sea by
saying

:

"While it is common practice for large, oceangoing
vessels to carry but three mates who, themselves,

generally sustain the entire burden of being in regular

charge of the watch (a practice which Congress ob-

viously had in mind and approved as a minimum
scale by authorizing the local inspectors to approve
Hhree mates who shall stand in three watches'), the

owners of the Denali because of the peculiarities of

the Alaska trade and Alaska navigation, deemed such

a system wholly inadequate and ill-adapted to the

achievement of safe navigation in Alaska waters."

Again, appellee in its brief (pp. 102, 103) says:

"The minimum scale of three mates together shar-

ing the full burden of the watch" and "the 'minimum
system of watches' sanctioned by the statute, could

not be safely adapted"; and the Alaska trade "makes
necessary a deviation."

These and similar expressions in appellee's brief con-

fess appellants' contention that by Section 2 a minimum
standard was prescribed. The same language also con-

fesses that appellee had deviated from the system required
by the statute.

However, appellee claims to have devised and practiced

a substitute system because it was safer. Appellee's sub-

stitute watch system was not safer. It was greater than
the statutory minimum only in that it supplied ^ve watch
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officers to the vessel—it employed a pilot. But appellee's

customary system was less than the safe statutory min-
imum in that the vessel, for purposes of navigation, had
no master "in her service" as a master, and the vessel

had watch duty divided not into three watches but into

two watches (Appellee's brief p. 124).

Brief of appellants (pp. 29, 30) has quoted both this

court and the United States Supreme Court in their

harmonious disapproval and rejection of substitutes for

statutory standards prescribed by safety regulations.

Puget Sound Nav, Co. v. Nelson, 59 F. (2d) 697, 699 (C.

C. A. 9) ; The Pennsylvania, 19 Wall. (86 U. S.) 125, 137.

Appellee (p. 105) says that 'instead of being satisfied

or attempting to 'get by' with the bare minimum scale set

out in Section 2 of the statute * * with a view of obtaining

the maximum degree of safety," appellee resorted to a I

substitute system. Appellee's purpose is immaterial.
|

However, its avowal of intention after the disaster is dif-

1

ficult to reconcile with its own recognition in General

Order No. 13 (Ex. 38) issued by its port captain before

the stranding, viz., that the second mates and third mates

of its whole fleet "lack experience" for navigation in

Alaska waters. Such was the fact on the "Denali". The

incompetency of the second and third mates for the exig-

encies of the contemplated voyage, is reflected in their

own testimony and in the testimony of the master (R.

2427, 2430, 1512, 2339, 2259, 2263, 2264, 2266, 2271,

2283, 2145, 1722). It was the third mate's first run on

his license (E. 1512). The second mate was a young man
"starting in on the Alaska run" (R. 1722, 1723). Even

the first mate went on the bridge voluntarily because, as

he said, he could not stay in his "bunk and learn" (R.

2145).

If appellee had hired second and third mates who did

not "lack experience," and who, in accord with usual

practice as acknowledged by appellee's brief (p. 101),

could "sustain the entire burden of being in regular:

charge of the watch," appellee would not have found tlie

minimum watch system prescribed by Sectieon 2 so "in-
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adequate and ill-adapted to the achievement of safe nav-

igation in Alaska waters." After employing three com-

petent, experienced mates, and dividing them into three

watches, and after relieving the master from standing a

routine regular watch—after satisfying the bare minimum
—then, appellee was free to paint the lily.

(2) Ajppellee's second defense (p. 130) is simply a flat

assertion that the statute does not prohibit the master
from standing a watch.

Appellants' brief (p. 26) cites several Circuit Court of

Appeals and United States Supreme Court opinions, giv-

ing judicial approval to the maritime custom of relieving

a master from regular watch duty, so that he might be

fit to cope with unusual difficulties or unexpected emerg-

encies. Before the passage of the Act of March 3, 1913,

the Congressional debates and committee evidence in-

cluded several authoritative comments concerning the

duty of the master, as recognized by maritime practice,

viz., that he should not stand watch, but should hold him-

self in readiness for time of need. (Full Congressional

record Ap. 44, 46, 48, 49, 50.)

Competent text discussions agree with the material

weighed by Congress and with judicial decision.

Speaking of the old practice, out-moded on large vessels

and outlawed by Section 2, as to vessels like the "Denali",
^'The Shipmaster \s Assistant and Commercial Digest''

(Joseph Blunt^—1862) page 12, says:

''The crew is then divided into the larboard watch,

commanded by the chief mate, and the starboard

watch, under the command of the second mate. This

latter watch is sometimes called the captain's watch;

but where there is more than one mate the captain

has no watch, but comes and goes as he chooses/'

(Italics ours.)

^^The Men on Deck—A Manual for the American Mer-
chant Service" (Felix Riesenberg—1918), contains the

following passages:
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'^Among seagoing people, the Master Mariner who
j

is in charge of a vessel is in complete charge at all
j

times;'' (p. 1.)

'

' The Officer of the Watch or the Watch Officer, as

he is usually termed in the Merchant Service, is the

deck officer who has charge of the vessel while under
way at sea. On other occasions, if stopped through
trouble, or because of communication with other ves-

sels, or on occasions requiring special maneuvering,

as in coming in and out of port, rescues at sea, etc.,

the Master assumes full charge/' (p. 167) (Italics

ours.)

^'The watch officers are usually the Chief, Second

and Third Mates, on vessels of moderate tonnage. In

larger craft different watches are arranged. Then
the Chief Mate may stand no regular bridge watch,

and the Second, Third, and Fourth Mates take this

duty.'' (p. 167.)

''The duties of the Chief Mate, while the vessel is

at sea, depend upon the size and organization of the

ship. If a large vessel, he does not stand a bridge

watch, but devotes his entire time to the management
of the deck department of the vessel. He is on duty

all the time, but tu7^ns in at night, much the same as

the Master/' (p. 100.) (Italics ours.)

''The Third Mate of an ocean steamer is generally

a watch officer. If the vessel is of any size, and the

three mates stand watch, the watch from eight to

noon and from, eight to midnight, is usually assigned

to the Third Mate. This is one of the best watches,

and the watch during which the Master is most likely

to be up and about. As the junior watch officer is

the least experienced, it is best that he have the

Master close at hand in the event of anything unusual

occurring." (p. 131.) (Italics ours.)

Out of the wisdom of long experience by mariners striv-

ing for safety at sea developed the custom, aboard vessels

of the size to be officered by several mates, that the master
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remain in reserve to meet critical hazards. This custom

was reduced to a single sentence before the committee of

Congress that approved H. B. 23676 (Act of March 3,

1913), when an expert witness said the '^captain should

never stand any watch'' (Ap. 49).

Under this influence Section 2 was drawn to provide

that a master of a vessel not only must be '^on board"
but also must be ^4n her service." To this statutory

phrase "in her service" must be accorded the meaning
derived from the language and usages of mariners fam-

iliar with the commonly accepted responsibilities of a

master. Such is the rule declared by the United States

Supreme Court in O'Hara v. Luckenbach S. S. Co., 269

U. S. 366, 370, in construing the statutory word "watches"
as contained in another regulation for safety at sea.

Appellee (pp. 123, 124, 130) scoffs at this construction

respecting the master. But appellee advances no answer
except to suggest inconsistency because, by Section 2, on

board smaller vessels than the "Denali" carrying fewer

than three mates, it is permissible for the master to stand

a watch. Appellants not only admit but urge this distinc-

tion. It was for the purpose of different requirements

that Congreg^s created different classes of vessels, depend-

ing upon their size and the length of their voyages. Only
in the case of large vessels on voyages of more than 400

miles (like the "Denali") did Congress require three

mates to be divided into three watches. By this mandate
the master was automatically eliminated—three mates
divided into three watches. By this mandate Congress
also recognized the maritime practice aboard large vessels,

excluding the master from a regular watch, because on a

vessel of the "Denali's" classification the master was
customarily "in her service" when remaining in reserve

for emergencies.

Appellee has completely failed, in fact and in law, to

meet the charge that it violated Section 2 by its habitual

use of the master of its vessels as a mate.

(3) Appellee's third argument (pp. 106, 108), declares

that Congress neither intended nor desired to set up any
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^'iron-clad'' or rigid system of officers' watches, but that

Congress conteraplated an elastic measure to permit the

exercise of discretion by tlie United States inspectors.

It is clear from the statutory language that Congress

limited discretionary power to ''increasing the number of

licensed officers" (Ap. 57) above the prescribed minimum.
This appellee (p. 101) has conceded in referring to "a
practice which Congress obviously had in mind and ap-

proved as a minimum scale by authorizing the local in-

spectors to approve 'three mates who shall stand in three

watches\'' However, while conceding the minimum in

many passages, appellee's brief (p. 108) denies it in

others.

The appellee's argument in support of its contention,

that Section 2 allowed unrestricted discretion to the in-

spectors, permitting them to legalize a watch system be- i

low the statutory minimum, is based upon a complete mis- t

conception of the statute. Appellee's brief (pp. 108, et

seq.) resorts to legislative history, and in doing so quotes

Congressional discussion surrounding the passage of the

Act of April 2, 1908—not the vitally different Act of

March 3, 1913, in which Section 2 first appeared, or the

Act of May 11, 1918, in which Section 2 was retained.

Beyond dispute, the inspectors were entrusted with al-

most unlimited discretion by the 1908 act, which first

amended R. S. 4463. Within five years, experience under

the Act of 1908 satisfied Congress that the inspectors had

abused that discretion. It then passed the 1913 act, into

which, for the first time, Section 2 was inserted with its
|

minimum provision. The reasons for the enactment off

Section 2 are disclosed by the Congressional record, re-

produced in full by the brief of appellants (Ap. 40-55).

The reasons for the enactment of Section 2 are made

plaiu by comparing the Act of 1908 with the Act of 1913.

In both the Acts of 1913 and 1918 Congress has set a

minimum requiring any vessel to have one master, who

must be both "on board and in her service," and requir-

ing any large vessel on a long voyage to have "in her
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service and on board three * * mates who shall stand in

three watches.''

While Section 2 expressly preserved the inspectors' dis-

cretionary power to increase the minimum as to "number
of licensed officers," it denied power to decrease the min-

imum either as to the number of officers or as to the

number of watches. Below the minimum, Section 2 is

"iron-clad".

(4) For its fourth contention appellee (p. 123) asserts

"that the language in Section 2 which sets out a minimum
scale of 'three mates who shall stand in three watchevs'

carries no implication of a set system of hours for

watches."

In support appellee observes that Section 3 (not Sec-

tion 2) deals with the maximum hours of work for deck

officers. Appellee also remarks that appellants have not

specifically charged that Section 3 was violated on the

"Denali". Still, appellee's argument falls far short of

reaching any effective conclusion.

Section 3 is a general provision relating to the max-
imum hours of work applicable to all deck officers on all

vessels within the scope of the Aict. As stated by the

Congressional Committee report, it was "intended to pre-

vent overworked, tired and weary, and therefore, unsafe

officers from having charge of a vessel." Whereas, Sec-

tion 2 created several classes of vessels according to their

size, and provided how each of such classes was to be

manned. Within the largest class of vessels, Section 2

created two other classes, viz., one class consisting of

vessels on a voyage of more than 400 miles, the other

class consisting of vessels on a voyage of less than 400

miles. In respect to all of these classes, except one, Sec-

tion 2 was silent as to watches. As to only one class of

vessels, viz., that including the largest size vessels en-

gaged on voyages of over 400 miles, did Congress declare

that the mates "shall stand in three watches." This

language constituted a special mandate directed to a single

class of vessels, prohibiting a division of watches into

less than the minimum three.
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In necessary consequence, this particular mandate spec-

ially limited the hours of watch duty for mates upon ves-

sels within the defined class. Applied to the '^Denali",

this special mandate of Section 2 reduced the general max-
imum of hours on duty for mates prescribed by Section 3

from twelve hours per day to eight hours per day.

Responding to appellee's suggestion of conflict between

the general provisions of Section 3 and the special pro-

vision of Section 2, it is an elementary principle of stat-

utory construction that the special provision must qualify

and control the general provision. Supporting this rule

the following is a leading case:

'' * * that general and specific provisions, in appar-

ent contradiction, whether in the same or different

statutes and without regard to priority of enactment,

may subsist together, the specific qualifying and sup-

plying exceptions to the general * * ."

Toivnsend v. Little, 109 U. S. 504, 512.

(5) Appellee (pp. 118, 119) for its fifth contention says:

''Sections 1 and 3 of the Act in question impose a

direct duty upon the vessel or the shipowners. *
*

Section 2, on the other hand, only purports to state

what entry the Local Inspectors shall make in the

vessel's certificate * * ." ''This does not mean that

the requirements stated in Section 2 are wholly with-

out teeth. As pointed out, the vessel (by Section 1)

is prohibited from sailing without approved officer-

ing."

Appellants agree with these assertions, excepting only

the statement that Section 2 imposes a duty upon the in-

spectors alone. It is unnecessary to repeat the arguments

presented by the two main briefs of appellants in support

of their interpretation of Section 2 as prescribing man-

dates also directed to and binding upon the vessel itself

and its owner.

But if it were to be conceded by appellants, for the sake

of argument, that Section 2 standing alone imposed di-

rectly upon the vessel no duty, still appellee's argument

would not afford appellee escape from liability. As ob-
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served by appellee's brief (p. 118) "an analysis of the

complete act slieds considerable light on the meaning of

that portion of the act which it is claimed appellee has

violated.''

Appellee's brief (p. 119) admits that Section 1 provides

a penalty for violation. Appellee's brief is sprinkled with

admissions that Section 2 sets a minimum standard con-

trolling, at least, upon the inspectors. This minimum, if

effective at all, must restrict the inspectors in the exer-

cise of their judgment under Section 1. Below this min-

imum the inspectors' approval would be illegal and void.

Approval by the inspectors below the minimum could af-

ford no protection to the ship or the shipowner against a

charge of violating Section 1. As confessed by appellee's

brief (p. 127) ''the inspectors are only authorized to

issue certificates * * where, among other things, the man-
ning and officering fully comply with the law."

Months before the trial appellants in answering inter-

rogatories (E. 334, 335) denied the seaworthiness of the

"Denali" because of incompetent and unqualified person-

nel (R. 335), because of appellee's failure to issue proper
instructions relative to their assignments and hours of

duty (R. 334-), and because of appellee's issuance of im-

proper orders and restrictions upon the master, pilot and
officers (R. 335).

If appellee prefers to concede these charges of unsea-

worthiness by coupling together Section 2 and Section 1,

perhaps appellants should not object. However, appel-

lants remain convinced that Section 2, by itself alone, is a

mandate obligatory upon the ship and the shipowner,

without resort to Section 1. With this contention of ap-

pellants, appellee (p. 100) virtually agrees when it says:

"Thus, the duty which Section 2 indirectly imposes
upon a vessel is not to navigate the vessel unless she

shall have in her servnce and on board such person-

nel as the inspectors in the exercise of their judgment
have required and approved."

(6) Appellee (p. 124) admits that it maintained a two-

watch system, the master and pilot alternating on six-

hour watches, and assei-ts that the approval of the system
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by the local inspectors was a departmental construction

of Section 2 which should be given weight by this court.

Appellee (p. 125) claims that the local inspectors knew
of appellee's practice. In support appellee cites the testi-

mony of the two assistant inspectors who inspected the

''Denali" (R. 802, 803, 814, 815, 825, 826). Their testi-

mony wholly fails to prove any such knowledge. Both
these assistant inspectors testified that they had been in

the inspection service for eighteen years, but nothing they

said disclosed any information as to what duties were
demanded by appellee of its officers and what watches

were maintained aboard the ^'Denali." So far as shown

by the record, all these assistant inspectors knew about

the personnel and watches of appellee's fleet was that cus-

tomarily, in addition to the minimum number of officers,

appellee employed a pilot. Such knowledge alone is cer-

tainly insufficient basis for any claim of departmental ap-

proval amounting to statutory construction.

Another weakness of appellee's contention is that the

rule of statutory construction ordinarily involves some-

thing more than neglect or ignorance on the part of iso-

lated subordinate Governmental officials. Concerning ap-

pellee's two-watch system, the record is wholly silent as

to any knowledge on the part of the Commissioner of Nav-

igation or the Supervising Inspectors, or any other ex-

ecutive of the department. In fact, the record fails to

show that even the local inspectors themselves (in Seat-

tle) had any knowledge whatsoever of appellee's custom,

except only that it commonly employed a pilot. Also the

record wholly fails to show that in the fleet of any other

Alaska company, or in the trade of any other locality, the

inspection service had any knowledge of similar two-watch

systems which had been approved or disapproved by ex-

ecutive action.

Furthermore, as consistently urged by appellants. Sec-

tion 2 is plain and unambiguous in its mandates respect-

ing the service of the master, the service of the three

mates, and the division of their watches. As to such a

statute, the interpretive principle that judicial construe-
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tion will be affected by executive or administrative ruling

is inapplicable. Especially is this true when the very

purpose of Congress in passing the Act of 1913 was its

belief that '^unlimited discretion in the hands of local in-

spectors'' (Ap. 54) was "not safe either for the vessel

itself or for other vessels upon the ocean" (Ajp. 54).

(7) For its final contention to meet the charge of stat-

utory violation, appellee's brief (p. 117) stresses the pass-

age of the Act of June 25, 1936 (49 Stat. 1934) which in

part amends Section 2 of the Seaman's Act (Act of March
4, 1915). Prior to such amendment this statute (46 U. S.

Code, sec. 673) was construed by the Supreme Court in

O'Hara v. Lnckenhach S. S, Co., 269 U. S. 364.

By the 1936 amendment "licensed officers" were added
to the other classes of ship personnel who had been pre-

viously required by the Seaman's Act of 1915 to stand in

three watches. The 1936 amendment, therefore, extended

generally to all licensed officers, as well as to sailors on
deck and crew below deck, the protection of division into

three watches, and a maximum of eight hours duty per

day.

It is apparent that the 1936 amendment to Section 673

did not expressly repeal or amend Section 2 of the Act
of 1918, invoked by appellants in this case. Careful ex-

amination of Section 673 before amendment in 1936 and
Section 673 as amended in 1936, shows that both are in-

operative as affecting the particular class of vessels re-

quired by Section 2 to have three mates who shall stand

in three watches. While it is true that the 1936 amend-
ment to Section 673 does affect all other classes of vessels

created by Section 2, and does require all such other

classes to divide their "licensed officers" into three

watches who shall not stand watch in excess of eight

hours per day, the 1936 amendment effects no change
whatsoever as to the class of vessels which by Section 2

had been previously required to carry three mates who
shall stand in three watches.

The reference to the 1936 amendment made by appellee

in its brief (p. 117) fortifies the contention which appel-
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lants have urged in respect to appellee's statutory viola-

tion. The 1936 amendment to Section 673 greatly em-
phasizes what is conclusively shown by the full legislative

history surrounding Section 2 of the Act of 1918, viz.,

that from the original enactment of R. S. 4463 to the

present date. Congress has continuously attempted by
successive enactments to absolutely compel both the ship-

owners and the inspection service to maintain navigating

personnel, so competent in qualifications, so adequate in

number, and so distributed in duties, as to preserve prop-

erty and life at sea.

EXONERATION UNDER THE HARTER ACT
Appellee's argument (p. 134) amounts to a concession

that when appellants' goods were not delivered in like

good order as when received, a prima facie liability was
i

imposed upon the appellee. Appellee could not avoid this
j

concession, because the law has long been settled that
}

when a shipowner fails to deliver cargo in like good order

and condition as when received, it becomes liable unless it

can show that the failure to deliver was excused by some

legal or contractual exemption. Clark v. Barnwell, 12

How. 272; The Folmina, 212 U. S. 354. See also The

Vallescura, 293 U. S. 296; U. S. v. Los Angeles Soap Co.,

83 F. (2d) 875. Appellee thus realizing that it must ex-

cuse itself for its failure, asserts that it had exercised

due diligence, and also that the "Denali" was, in fact,

seaworthy, and was, therefore, entitled to exoneration

under the Harter Act.

Seaworthiness in respect to personnel does indeed de-

pend on whether the personnel is competent to perform

maritime duty, as is stated in Hartford & New York

Transp. Co. v. Rogers & Huhbard Co., 47 F. (2d) 189, 191,

the case chiefly relied upon on this point by appellee,

quoted at length in appellee's brief (p. 136). But when

Congress has defined by statute what constitutes a min-

imum requirement for a maritime service, that require-

ment may not be dispensed with. Ocean S. S. Co. v. U. S.,

38 F. (2d) 782, 786; The Silver Palm, 94 F. (2d) 754, 761.
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True seaworthiness does not depend upon certificates, and
if, as argued by appellee (p. 101), ordinary mates are in-

competent to stand watch while navigating Alaskan wat-

ers, then the appellee, when it employed such men merely
on certificates, failed to provide a personnel competent to

perform the maritime duty contemplated.

The late Judge Cardoza, in one of the lucid opinions

which made him famous, discusses this subject. In that

case a trial judge had instructed the jury that they might
consider the absence of statutory lights on a vehicle as

some evidence of negligence, but that it was not conclu-

sive negligence. Judge Oardoza, speaking for the court

(with one dissenting judge) said:

''We think the unexcused omission of the statutory

signals is more than some evidence of negligence. It

is negligence in itself. Lights are intended for the

guidance and protection of other travelers on the

highways. Highway Laws, Sec. 3298. By the very
terms of the hypothesis, to omit wilfully or heedlessly

the safeguards prescribed by law for the benefit of

another, that he may be preserved in life or limb, is

to fall short of the standard of diligence to which
those who live in organized society are under a duty
to conform." (The italics are the court's.)

Martin v. Herzog, 228 N. Y. 164; 126 N. E. 814, 815.

This language by Judge Cardoza is peculiarly apposite

here, because when Congress adopted Section 2 it was
confronted with an evil created hj its enactment of 1908.

That law gave to the local inspectors discretion in the

matter of prescribing the officer personnel of a vessel.

Congress, in the five years after its adoption, corrected

the evil. The Committee on Merchant Marine and Fish-

9ries gave the following reasons for doing so:

"We deemed it necessary to guard against a vessel

being by over-persuasion or influence or carelessness

permitted to go to sea so poorly officered as to be
unsafe herself and a menace to other vessels." (Ap.

54.)
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In the same report it was said:

"We only prescribed such minimum number as

seemed to us absolutely necessary in all cases for

that safety of navigation which ought to be required

at all times." (Ap. 54.)

We submit that, in the light of these expressions, any vio-

lation of the mandates of Section 2 constitutes want of

diligence in supplying a seaworthy vessel. Not to give a

violation of the statute that effect would be to nullify it,

despite the lamentations of the appellee that such man-
dates are "iron-clad." Mr. Hardy, who is ridiculed by ap-

pellee, but who was the father of the Act of 1913 (Ap.

43), and carried the amending act of 1918 through the

House (Ap. 59, et seq.) in presenting the Act of 1913 to

the House of Representatives, said:

"The officer while in charge of a watch is respon-

sible according to law for the vessel's safe naviga-

tion, and the master is at all times held responsible
!

for the vessel's safety, and in thick or stormy weath-

er, or in dangerous waters, the master must be on

duty." (Ap. 44.)

Thus, applying the test of Judge Cardoza, it is establish-

ed that appellee was personally negligent when it failed

to conform to the standard of diligence which Congress

prescribed in the law of 1913, and reenacted in the amend-

ment of 1918.

To sum up, the "Denali" was not seaworthy in fact

because the master was not "at all times" in a position

to be "held responsible for the vessel's safety" (Ap. 44);

because she did not have on board three mates who could
j

stand in three watches, i. e., who were competent to be
I

responsible for the vessel's safe navigation while in charge

of a watch (Ap. 44). Capt. Glasscock's order shows on

its face that the second and third officers were unfit to be

charged with the responsibility for the vessel's safe nav-

igation, and Cleasby, the first officer, admitted that he

was learning the Alaskan run (R. 2145).

This court In re Pacific Mail 8, S. Co., 130 F. 76, 82,

held that it was the duty of the owner of a ship carrying
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goods and passengers to supply a personnel ^^ competent

for their duty with reference to all the exigencies of the

intended route.'' See other cases (brief of appellants,

pp. 32, 33).

G-ranting, for sake of argument, that a proper comple-

ment of mates for ships in the Alaska trade cannot be

ordinary material, that does not excuse the shipowner

from not employing three mates competent for that trade.

If these men were more expensive than ordinary mates,

that was no excuse. Mates may not be used as mere
cadets, or apprentices, in any trade, and thus meet the

requirement of the statute.

But appellee's defense is under the Harter Act. When
it failed to establish that the '^Denali" was seaworthy in

fact, in that her personnel did not comply with the man-
dates of the statute, it failed in a non-delegable duty,

Bethlehem Shipbuilding Corporation v. Gutradt Co., 10

F. (2d) 769, 771, (C. C. A. 9) and lost the benefit of the

Harter Act.

As the shipowner has failed to exercise due diligence

to make its ship seaworthy, so far as the Harter Act is

concerned causal connection is not important. May v.

Hamburg, etc., 290 U. S. 333.

LIMITATION OF LIABILITY
Appellee in its brief (p. 20) concedes, as it must, ^'the

burden of proof on the issue of limitation is upon the

appellee—on the issue of liability the burden of proof is

upon appellants."

Appellee (pp. 141, 142) argues that the knowledge and
privity of Mr. Tracy and Mr. Murphy could not be im-

puted to appellee. It says that Mr. Wilson was its ex-

ecutive, and that knowledge of a breach of a statute can-

not be imputed to its Mr. Wilson, because, as appellee

says, "It is clear that he [Mr. Wilson] had no actual

knowledge that such custom was in any wise violative of

the statute." It is equally clear that Mr. Wilson had no

knowledge of appellee's general practices or customs.
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and that he did not take the trouble to familiarize himself
with them (R. 1221). He did not review circulars issued
by appellee's department heads (R. 1231) and he did noth-
ing concerning supervising the seaworthiness of appellee's

ships. He even permitted Mr. Tracy to appoint the Port
Captain (R. 1229, 1231). It is not surprising that Mr.
Wilson knew nothing about the statute. Ignorance of a

statute of the United States, as was pointed out long

ago by Story, J., in Barloiv v. U. S., 7 Peters 404, is no
excuse for failing to obey the statute's mandates. Nor
is ignorance of a long-standing practice a defense in a

limitation case. (See appellants' brief, pp. 48, 49.) It

was the duty of appellee to have its affairs managed by
persons familiar with its practices and familiar with the

statutes of the United States, which Congress had design-

ed to promote safety at sea. Failure to provide a com-
petent manager is enough to deprive appellee of the bene-

fits of the limitation statute. Parsons v. Empire Trans-

portation Co., Ill Fed. 202 (C. C. A. 9).

Rule in the Pennsylvania
Appellee assumes that the burden of proof upon a ship-

owner seeking limitation is so essentially different from
that upon a shipowner whose vessel has been guilty of a

statutory fault, that it is unconscionable to enforce the

rule in The Pennsylvania, in a limitation suit. The as-

sumption is without basis. So far from there being any

miarked difference between the burden placed upon a ship

owner in the one case and in the other, the authorities

show that the burden is essentially the same in both in

stances. One of the leading cases as to the burden in a*

limitation proceeding is Diamond Coal & Coke Co. v. Iron

City Sand Co. (D. C, 297 F. 238; 297 F. 242 (C. C. A. 3),

(certiorari denied, 265 U. S. 595). In that case the Cir-

cuit Court of Appeals for the Third Circuit adopted the

opinion of Judge Thompson and Judge Orr in the courts

below. The parties elected to try the question of limita-

tion before Judge Orr. Judge Orr, after hearing the case

on the issue of limitation only, held that the petition for

limitation must be denied. During the course of his

opinion, he said:
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''The petitioner, having invoked the provisions of

law for the purpose of limiting its liability, necessarily

has assumed the burden of proving that it comes

ivithin such provisions. To be more explicit, the peti-

tioner must satisfy the court in order that its liabil-

ity shall not exceed the value of the barges, that the

injury by their collision was occasioned 'ivithout the

privity or knoivledge of such oivner'/' (Italics ours.)

297 Fed. 238, 239.

After rendering this decision, and before the issue of lia-

bility was tried. Judge Orr died. The issue of liability

came on before Judge Thompson, later a Circuit Court

Judge in the Circuit Court of Appeals for the Third Cir-

cuit. With respect to the issue which had already been

tried before Judge Orr, eJudge Thompson said:

''But the issue between the parti<?s under the plead-

ings, which was the subject of the decision, was as to

the petitioner's privity or knoivledge of any matter

ivhich might have caused the accident, and not wheth-

er there was or was not negligence in the handling of

petitioner's fleet." (Italics ours.)

297 Fed. 242, 244.

As both of these opinions were adopted by the appellate

court as its own, they have the authority of a decision of

a Circuit Court of Appeals (297 F. 246,' C. C. A. 3).

In Southern Pacific Co. v. U. S., 72 F. (2d) 212, 215,

the Circuit Court of Alppeals for the Second Circuit,

speaking through Judge Learned Hand, said:

"At times indeed the petitioner begins by putting in

his proof and, if he does, obviously he must antici-

pate what the claimant will prove and show himself

not to be privy to all possible faults open under the

pleadings. In that case he accepts an affirmative;

the S. S. Hewitt, 284 F. 911 (D. C.) ; but it is only

for so long as the claimant has not declared his posi-

tion." (Italics ours.)

This means, of course, that if the issue of limitation is

tried first, then, as in the Diamond Coal & Coke Co. case.
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the petitioner must show that it was not privy to, nor had
knowledge of all possible faults, which might have caused

the loss; but, if the issue of liability has been litigated,

and the claimant has asserted grounds of liability, then

the shipowner need only deal with the grounds which
claimant asserts. Applying this rule to the facts here,

the appellee must show to obtain limitation that it was
not privy to sending the '^Denali" to sea in an unsea-

worthy condition as to personnel, compasses and charts,

the three grounds on which we contend that the appellee

failed in its proof to make out a defense under the Harter

Act.

The only decision known to appellants which is not in

harmony with the cases cited is The El Sol, 45 F. (2d)

852. There Judge Woolsey held that, if a claimant wishes

to defeat limitation he must do two things. He must

show: (1) that there was a failure in equipment, inspec-

tion or personnel to which the shipowner was privy or of

which he had knowledge ; and ( 2 ) that fault in equipment,

inspection or personnel actually contributed to the acci-

dent in respect of which the shipowner seeks limitation.

The first of these propositions places the burden square-

ly upon a cargo owner to show privity and knowledge as

well as fault. Contrast it with what was said by this

Court in The Silver Palm, 94 F. (2d) 776, 777, where this!

court held: ''The burden of proof of such absence of

privity and knowledge is on the petitioning owner." Con-i

trast it also with what was said in Southern Pacific v.:^

United States, 72 F. (2d) 212, which was The El Sol on

appeal. Clearly, Judge Woolsey 's proposition cannot bej

maintained in this circuit, any more than in the Second!

and Third Circuits. His second proposition is equally-

incorrect. Of course, on the issue of liability, the burden; i

is upon the claimant. But liability may be established ir

several ways, e. g., by commission of fault or by a breach

of contract. Where, as here, liability is established by

breach of contract of a common carrier, the carrier has

the burden of bringing itself within the Harter Act.
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The legal situation is well illustrated by In re Reichert

Toiving Line, 251 Fed. 214 (C. C. A. 2), where the ship-

owner attempted to prove that a loss resulted from inevit-

able accident by disproving all other possibilities of loss,

citing The Edmund Moran, 180 Fed. 700, 701, where the

following passage is quoted from The Merchant Prince^

Prob. Div. 1892, 179

:

''The burden rests on the defendants to show in-

evitable accident. To sustain that, the defendants

must do one or other of two things. They must either

show what was the cause of the accident, and show
the result of that cause was inevitable, or they must
show all the possible causes, one or other of which

produced the effect, and must further show with re-

gard to every one of these possible causes that the

result could not have been avoided. Unless they do

one or other of these two things, it does not appear
to me that they have shown inevitable accident."

The Edmund Moran, 180 F. 700, 701.

The court held that inevitable accident had not been estab-

lished, because the shipowner had not sustained this bur-

den, and that the shipowner was liable. There was proof

that the local inspectors, three or four months before the

accident, had inspected and passed the tug. The court

held that because the petitioner had not sustained the

burden of proving a proper inspection, limitation must
be denied. If causal connection between privity and
knowledge and the loss was required, both exoneration

and limitation would have been granted.

Appellee also cites Kitsap County Transportation Co.

V. Harvey, 15 Fed. (2d) 166, where Judge Dietrich quoted
the following passage from The Indrapura, 171 F. 929

:

"There must be personal participation in the act of

delinquency or omission leading to the loss."

Tins language does not support appellee's causal connec-

tion theory. Moreover, when it is read in the context

where it was originally used by Judge Wolverton in The
Indrapura, it is at once apparent that it has to do with
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the issue of liability and not with the issue of limitation.

E. S. Sec. 4282, commonly called the ''fire statute/' ad-
|

joins the limitation statute which is R. S. Sec. 4283. Judge
Wolverton quite correctly observed that because, to estab-

lish liability under the fire statute, it was necessary to

show design or neglect on the part of the shipowner, the

burden of proof was upon the cargo owner to show such

design or neglect to make out a case of liability. But his

subsequent language shows he does not dissent from the

proposition that under the limitation statute the burden is

upon the shipowner. The other cases cited by appellee

require no discussion.

This review of the authorities demonstrates that the

rule in The Pennsylvania^ viz., that the person guilty of a

statutory fault must show that his breach could not have

caused the loss, is in no essential particular different from
the rule in a limtiation case, viz., that a shipowner must

show that any matter which might have caused the acci-

dent was without his privity or knowledge. •

Appellee argues that the rule in The Pennsylvania can-

1

not be applied because to do so would alter rights under ;

the Harter Act. Wliat the Barter Act has to do with
|

limitation is not clear. But as the burden of proof upon
i

a shipowner under the Harter Atet is just as severe as
|

the burden of proof under the rule in The Pennsylvania,
{

there is no substance in appellee's argument. Before a

shipowner is entitled to any exemption granted by the \

Harter Act, he must "show that the vessel was in all re-

spects seaworthy and properly manned, equipped and

,

supplied for the voyage, or, if this cannot be established,

!

that he has used due diligence to obtain this end. Tlie
;

discharge of this duty is not left to any presumption in;

the absence of proof. It is the condition precedent, com-

1

pliance with which is required of the vessel owner in
j

order to give him the benefit of the immunity afforded
,

by the Act." The Wildcroft, 201 U. S. 378, 389.
;

"The burden was upon the vessel owner to show,

by reasonable and proper tests that the vessel was '

seaworthy and in a fit condition to receive and trans-

;



Page 29

port the cargo undertaken to be carried, and if by

failure to adopt such tests and furnish the required

proof the question of the ship's seaworthiness was
left in doubt, that doubt must be resolved in favor of

the shipper.''

The Wildcroft, 201 U. S. 378, 389.

The history of the rule in The Pennsylvania is incor-

rectly recited by appellee. Appellee erroneously assumes

that the rule was first introduced into our jurisprudence

by the decision in The Pennsylvania. The condition of

the law in this country as it existed before The Pennsyl-

vania is set forth by Judge Henry Billings Brown (after-

wards Mr. Justice Brown of the Supreme Court) in Rich^

elieii Navigation Co. v. Boston Marine Insurance Co., 26

F. 596, 602, in the following language:

^'In this connection we understand it to be the law

that the violation of a statutory obligation, or a

proved neglect to conform to the requirements of

good seamanship, followed by a disaster, raises the

presumption that such neglect contributed to it. This

has been reiterated so many times in collision cases

as to have become elementary. Lownd. Col. 88; The
Genesee Chief, 12 How. 447, 463; The De Soto, 5

How. 465; The Pennsylvania, 19 Wall. 136; The
Fenham, L. R. 3 P. C. 212; The Lion, 1 Spr. 44, 40;

The Northern Indiana, 3 Blatchf. 92. 106; The Leo,

11 Blatchf. 225; The Voorwarts & Khedive, 5 App.
Cas. 894, 900. In Taylor v. Harwood, Taney, 437,

444, the chief justice stated, in general terms, that

^the omission of a known legal duty is such strong

evidence of negligence and carelessness that, in every
case of collision happening under such circumstances,

I should hold the offending vessel as altogether at

fault, unless clear and indisputable evidence estab-

lished the contrary.' We understand this principle to

he of general application in all actions where the

question of negligence is involved. Shear. & R. Neg.
Sec. 484. In Jetter v. New York & H. R. R., 2 Keyes,
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154, a charge that a street car proceeding at a rate

forbidden by the city ordinances would render the

company liable, because in such case the accident

would be the result of their violating the city ord-

inances, was held to be proper, notwithstanding the

decision to the contrary in Brown v. Buffalo & S. L.

R. B., 22 N. Y. 191 ; relied upon by the plaintiff here.

See, also, Massoth v. Delaware & H. C. Co., 64 N. Y.

524; Langhoff v. Milwaukee B. Co., 19 Wis. 489;

Hayes v. Michigan Cent. B. Co., Ill U. S. 228; S. C.

4 Sup. Ct. Bep. 369. All the authorities are reviewed
in an elaborate opinion in Grey's Ex'r v. Mobile

Trade Co., 55 Ala. 387, and the case of Brown v. Bail-

road Co., 22 N. Y. 191, distinctly repudiated." (Italics

ours.)

26 F. 596, 602.

Judge Brown not only shows that the rule long ante-

dated its expression m The Pennsylvania, but also he re-

pudiates the suggestion in appellee's brief that the rule

was confined to collision cases. In the passage which we
have italicized, he says that the principle is of general

application in all actions where the question of negligence

is involved. This is certainly true in so far as the ad-

miralty courts are concerned, as was recognized by this

court in the opinion which it rendered in The Princess

Sophia, 61 F. (2d) 339, 347. (Appellants' brief, p. 42.)

Judge Swan, who was elevated to the bench shortly after

he argued the Richelieu^ supra, in the subsequent case of

Flint, etc. Co. v. Marine Insurance Co., 71 F. 210, 215,

said

:

"In Bichelieu & 0. Nav. Co. v. Boston Marine Ins.

Co., 136 U. S. 408, 422, 10 Sup. Ct. 934, the court,

after citing the Canadian statutes in evidence in that

case, which correspond exactly with those involved

here, says:

" 'These statutory rules correspond with those re-

vised by an order of council in England in August,

1879, and prescribed by Congress (Bev. St. Sec. 4233;
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Act March 3, 1885; 23 Stat. 438), and recognized as

international rules.'

^'In that case the court held that a Canadian ves-

sel navigating Canadian waters was bound to comply
with the laws of Canada, and applied to her positive

breach of the statute in maintaining full speed in a

dense fog the settled rule in collision cases declared

in the case of The Pennsylvania, 19 Wall. 125, and re-

iterated in Belden v. Chase, 150 U. S. 674, 14 Sup.

Ct. 264, and The Martello, 153 U. S. 64, 74, 14 Sup.

Ct. 723, viz.

:

" 'That the vessel must show not only that prob-

ably her fault did not contribute to the disaster, but

that it could not have done so.'

''An additional reason for this ruling was the fact

that perils occasioned by the want of ordinary care

and skill or of unseaworthiness were excepted by the

policy. In that case, as in this, the rule of liability

was held to attach where the steamer was stranded

while thus violating the statute by her excessive

speed and other breaches of the municipal law, and
the owners of the vessel sought to recover from her

insurers for the loss occasioned by stranding, under

a policy almost exactly alike in its conditions to that

sued upon here. The same reasoning which enforced

the Canadian statute in that case, and held the steam-

er subject to the law of her flag, is equally cogent

here. If the F. & P. M. No. 2, because of her strand-

ing in Canadian waters was subject to the statute of

Canada, her breach of those statutes subjects the

plaintiff to the burden of proving conclusively that

her transgression in no way contributed to the result.

IfJ
on the other hand, the steamer is to be regarded

as controlled by the laiv of her flag tvhile navigating,

by right of treaty between this country and Great
Britain, the ivaters of the Great Lakes, ivhether on
one side <or the other of the international boundary
line, the same rule of evidence requires the plaintiff

to show that the breach of the statute, rule 21 of sec-
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tion 4233, or the act of 1885, if the latter controlled

lake navigation, could have had no part in producing

the disaster/' (Italics ours.)

71 F. 210, 215, 216.

This passage is quoted at length because it answers two

criticisms for citing both this case and the Richelieu case

:

(1) That both decisions involved a provision in an insur-

ance policy and (2) that both decisions were based on a

Canadian statute. It is to be observed that the Court

said the policy was merely ^'an additional reason for this

ruling." This passage shows that in both cases the rule

in The Pennsylvania was actually applied.

Cause qf the Loss

Appellee argues that the failure of the appellee to obey

the mandates of the statute could not have contributed to

the stranding is supported by the testimony. We sub-

mit that the findings, upon which the lower court's con-

clusion rests, logically required the opposite result. The

court makes the following findings:

(1) Pilot Obert and Third Mate Lawton, by their

previous experience, expected the "Denali" would

be affected by a westerly set of the tidal current from

a point abeam Triple Island to the entrance of Caam-

ano Passage (R. 5458).

(2) These men were experienced navigators of the

waters of and adjacent to Caamano Passage (R.

5458).

(3) For an appreciable time before the stranding

the pilot and third mate of the ''Denali", by reason

of their previous experience in these waters and by

visual sight of shore objects, knew or should have

known, of the vessel's increasing danger by reason of

the vessel being set further to the westward by rea-

son of the unusual tidal currents than they expected

would be the case (R. 5459). (Italics ours.)

(4) These experienced men should have taken prop-

er precautions to get the vessel back into a safe po-
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isition for navigating tlirough Caamano Passage,

wliieli they did not do (R. 5459).

(5) Pilot Obert had observed a considerable time

before the stranding that the measures which he had
adopted were not effectively placing the vessel back

on her course. (R. 5459.)

(6) After realizing his danger from the unusual

currents, and knowing, as he did, that the reef was
there, Pilot Obert, although he had time to rescue

the vessel from the peril of the reef by reversing her

engines, checking her speed, and completely stopping

her movement a safe distance from the reef, or by
directing her course to starboard to the eastward,

did nothing to preserve the vessel from destruction.

(R. 5459, 5460.)

These facts, all found by the District Court, do not

admit of a conclusion that the failure to observe the stat-

ute could not have caused the stranding of the ^'Denali.''

The conduct of Pilot Obert, in failing to take simple

precautions to save the ''Denali" from destruction when
he knew, or should have known of her danger, may be

either deliberate, or due to some want of alertness. No
one suggests the first alternative.

As to the second alternative, having plainly observed
Zayas Island, Obert said: "I felt I was sure of every-

thing, that I was all clear. Well, when I got up so that I

could see the south end of the island, the extreme end of

Zayas Island, I told the third officer to take a bearing,

to take the time." (R. 1912.) The court has found ^'by

visual sight of shore objects" Obert ^'knew or should
have known, of the vessel's increasing danger" (R. 5459).

Obert was a man 62 years old. His vision might have
been affected by standing long watches. Lawton sug-
gested the long watch (R. 2466) as a possible cause of
Mate Larson's improper observation of Triple Island.

We refuse to take seriously the suggestion of appellee's
brief (p. 131) that Lawton meant 'Vision" when he said
"watch."
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Appellee has taken the position that the stranding of

the "Denali" was not caused by compasses nor by charts.

He bases his case on negligence. The court below finds

negligence. What form of negligence do we find after

noting the court's findings—inertia—a failure to see what
should have been seen, a failure to act when action was
required. Identically the kind of negligence which is pro-

duced by excessive hours of work. The kind of negli-

gence which Section 2 was designed to avoid. We sub-

mit that it is impossible to arrive at the conclusion that

the appellee's violation of the statute could not have
caused that inertia, and could not have been a cause of

the pilot's negligence.

Commander Riesenberg, for many years Superinten-

dent of the New York State Nautical School, which has

trained many officers for the merchant marine, in his

manual for the American Merchant service, a book en-

titled ''The Men on Deck," recognized the danger of

petitioner's system. He said:

"It is necessary that the officer of the watch con-

stanth^ keep his edge. The old-fashioned system of

'watch and watch,' that man and soul-killing drill of

an age of short-sighted 'economy' has come to be

frowned upon by those who have had to pay the bills

resulting from accident and loss.

"The officer of the watch should come to the bridge

fresh and in full vigor. His senses of sight and hear-

ing should be acute; he should be completely awake

during the whole four hours of his duty." (p. 173.)

Congress enacted Section 2, to insure acute sight and

hearing for watch officers. When a shipowner disobeys

that statute and an accident follows, then the shipowner

is under a heavy burden to show that its disobedience of

the statute could not have caused the accident. That bur-

den is not sustained when acuteness of sight and prompt-

ness of action could have avoided the accident. To sus-

tain the decision below would be to encourage appellee in

its disobedience of the statute.
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COMPASSES AND CHARTS
Appellants' affirmative contentions respecting the un-

seaworthiness of the ^'Denali" as to her compasses and
charts need no re-statement. Appellants continue to rely-

thereon as grounds for denial of appellee's claims of ex-

oneration and limitation.

Because of restricted space, it is impossible for appel-

lants to make full reply to appellee's extended discussion

concerning the ^'Denali's" unseaworthy chart and com-

pass equipment. Hence appellants are compelled to dis-

agree tacitly with many inaccurate statements and many
unwarranted conclusions made by appellee.

However, denial must be voiced concerning appellee's

assertions (pp. 26, 71) that appellants' charge of unsea-

worthiness as to compasses was "entirely unsupported

by * * any factual evidence" and that appellants' charge

as to insufficiency of charts was "wholly unsupported by
any evidence in the case."

Appellants, in appreciation of the very voluminous rec-

ord, and certain adverse findings by the District Court

upon the compass and chart issues, have predicated their

affirmative arguments, as to those issues, almost wholly,

not upon the testimony of appellants' witnesses, but upon
appellee's own evidence, partly oral, but mostly writteh.-^

Appellants submit that it is reasonable to ask this court

to test the findings of the lower court and to check the as-

sertions in appellee's brief by the testimony and records

produced by appellee itself.

For example, the appellee has argued at the trial and
on this appeal that the "Denali" did not deviate from her
final intended course because of westerly compass error,

but drifted to the westward because of an extraordinary

tidal current, of which the District Court found the pilot

had present knowledge. As to this factual issue appellants

are not relying primarily upon testimony produced in

their behalf, but are relying upon admissions in the testi-

mony of the officers of the "Denali", and upon admis-
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sions in the records of that vessel and of appellee. Ap-
pellants refer this court to the "Denali's'' log book, the

master's extended protest, the master's report to the

United States Inspectors, the records of the United

States Weather Bureau, the Government charts, tide

tables, and published current data, the allegations of ap-

pellee's petition in this proceeding, and the answers of

appellee to interrogatories (appellants' brief pp. 59-66).

Again, to illustrate, the appellee has argued at the trial

and on this appeal that the "Denali" was equipped on her

last voyage with a chart essential to safe navigation—

H. O. 2828. Appellants, in contending to the contrary,

upon this factual issue, rely again not upon testimony

produced in their behalf, but upon the admissions and

records of appellee and its vessel. Appellants here refer
|

this court to the following: (1) appellee's list of charts
j

purchased for the "Denali's" voyage, which omits H. 0.
j

2828; (2) appellee's excuses for not including that chart'

in its list of purchases; (3) appellee's explanations for

making no voluntary disclosure of its chart records; (4)

the failure of the '^Denali's" officers to recover H. 0.

2828, which they claimed was in use on the chart table

with another chart which was saved by them; (5) the

purchase by appellee's superintendent, after the strand-

1

ing, of small scale chart—not large scale chart H. 0. 2828
|

—to clarify the pilot's confusion as to the place of strand-

ing; (6) the failure of the pilot and appellee's witnesses I

to use H. O. 2828 at the Inspectors' investigation and'

trial, in illustration of testimony as to the cause of the
|

stranding; and (7) the pilot's ignorance of H. 0. 2828 at
j

the time of making his sworn statement (Ex. A-17) in the
;

office of the United States District Attorney more than

two months after the disaster. (Appellants' brief pp. 90-

98.)

Both as to charts and as to compasses, appellants con-

tend that they are entitled to urge that weight be given

the admissions of appellee's own witnesses and appellee's

own records, and that weight should have been given to

such admissions by the District Court.
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With respect to office records (relative to compasses

and charts) which appellants had demanded be produced

at the commencement of trial, appellee shrinks from ad-

verse inference for its failure, under the claim that such

** records were lost or destroyed'' (p. 83), but the record

in this case contains only appellee's assertion of the loss

or destruction of office records, the affidavit of Captain

Healy (R. 427, 428) being confined to the statements that

the '^Denali" never maintained a port log, and that the

^^Denali's" azimuth book and compass cards had not been

saved.

CONCLUSION

All appellants join in this brief and join in the conten-

tion that appellee is not entitled to exoneration from lia-

bility or limitation of liability, and in the contention that

the final decree should be reversed by this court, with

allowance to appellants of their costs, both on the trial

and on this appeal.
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